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CITY OF NOME, ALASKA

ORDINANCE NO. 0-15-08-03 (Amended)

AN ORDINANCE AMENDING TITLE 3 OF THE NOME CODE OF ORDINANCES TO
ESTABLISH CHAPTER 3.40 MARIJUANA REGULATION AND AMENDING SECTION 1.20.040

TO ESTABLISH A PENALTY FOR VIOLATION

WHEREAS, the State of Alaska has legalized personal use of marijuana; and

WHEREAS, marijuana, as an intoxicant, is rightfully regulated by the City of Nome for the
health and safety of its residents.

NOW, THEREFORE, BE IT ORDAINED BY THE NOME COMMON COUNCIL THAT:

Section i. Amendment to Title . Nome Municipal Code Title 3 (Business Licenses
and Regulations) is hereby amended by the addition of a new Chapter 3.40 (Marijuana
Regulation) to read as follows:

Chapter 3.40

MARIJUANA REGULATION

3.40.010 Definitions.
3.40.020 Local regulatory authority.
3.40.030 Violations and penalties.
3.40.040 Marijuana establishment registrations.
3.40.050 Marijuana use in public prohibited.
3.40.060 Marijuana use in motorized vehicles prohibited.
3.40.070 Marijuana use without consent of property owner prohibited.

3.40.010. Definitions.
“In public” means in or upon any city-owned property, as well as any place that members of the
public are able to congregate regardless of whether the property is privately or publically owned.
Examples include, but are not limited to: restaurants, bars, clubs, hallways, lobbies and common
areas of hotels and multi-unit buildings, shorelines, waterways and tidelands.

“Marijuana” means all parts of the plant of the genus cannabis whether grown or not, the seeds
thereof, the resin extracted from any part of the plant, and every compound, manufacture, salt,
derivative, mixture or preparation of the plant, its seeds, or its resin, including marijuana
concentrate.
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“Marijuana establishment” means a marijuana cultivation facility, a marijuana testing facility, a
marijuana product manufacturing facility, or a retail marijuana store that has been licensed by the
State of Alaska.

“Marijuana products” means items containing concentrated marijuana and items that are
comprised of marijuana and other ingredients, and are intended for use or consumption, such as,
but not limited to: edible products, ointments, and tinctures.

3.40.020. Local Regulatory Authority.
The City Council is designated as the “local regulatory authority” as that term is used in Alaska
Statutes Chapter 17.38 and any implementing legislation or rule-making.

3.40.030. Violations and Penalties.
A. It is unlawful for any person who operates any restaurant, eatery, bar, hotel, or other
lodging to permit marijuana use in violation of the chapter.

B. It is unlawful for any person to send, transport, bring, consume or use marijuana or
marijuana products in violation of this chapter.

C. Any person aggrieved by a violation or threatened violation of this chapter, or the city,
may bring a civil action against a person who violates this chapter and may recover a civil penalty
in an amount equal to the fine amount for the violation as set forth in the bail forfeiture and fine
schedule. An action to enjoin a violation may be brought notwithstanding the availability of any
other remedy.

3.40.040. Importation of Marijuana for Sale or Commercial Manufacture Prohibited.
A. No person shall send, transport or bring marijuana or marijuana products into the City of
Nome for commercial manufacture of marijuana products or for sale within the City of Nome.

B. This provision does not prohibit transport of marijuana or marijuana products:

Through the City of Nome by a marijuana establishment located outside city limits
when such transport is documented as required by law;

2T For lawful nercr

3.4o.o5eo4o. Marijuana use in public prohibited.
Use or consumption of marijuana in public is prohibited. This section is not intended to restrict
the owner of any property from further restricting use of marijuana.

3.4o.o6oo5o. Marijuana use in or on motor vehicles is prohibited.
Marijuana use in or on motor vehicles, watercraft, or aircraft is prohibited.

3.4o.effoTo6o. Marijuana use without consent of property owner.
A. Use or consumption of marijuana on private property without the affirmative consent of
the property owner is prohibited.
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B. If a person has a possessory interest in private property but is not the owner and the
owner prohibits the use or consumption of marijuana, use or consumption of marijuana on or in
that property is prohibited.

Section 2. Amendment to Title i. Nome Municipal Code Title i (1.20.040 Minor
Offense Fine Schedule) is hereby amended by the additions of new language to read as follows:

NCO Section Offense Penalty/Fine

3.40.030 (A) Permitting prohibited marijuana use
First violation within a twelve-month period $100

Second violation within a twelve-month period $500

Third violation within a twelve-month period Mandatory Court

3.40.030 (B) Prohibited marijuana use or transport
First violation within a twelve-month period $ioo
Second violation within a twelve-month period $500

Third violation within a twelve-month period Mandatory Court

Section 3. Effective Date. This ordinance shall be effective upon passage.

APPROVED and SIGNED the 24th day of August, 2015.

STAN ANDERSEN,
Presiding Councilman

ATTEST:

/ ?
TOM MORAN, I

City Clerk (I\)H 1
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BOYD, CHANDLER & FALCONER, LIP
Attorneys At Law

Suite 302
911 West Eighth Avenue
Anchorage, Alaska 99501

Telephone: (907) 272-8401
Facsimile: (907) 274-3698

bcf@bcf.us.com

MEMORANDUM

TO: Ms. Josie Bahnke
City Manager

FROM: Brooks W. Chandler
City Attorney

sco&

DATE: July 20, 2015

SUBJECT: Marijuana Ordinance

We have prepared a draft ordinance which:

1. Sets the boundaries of unlawful use of marijuana “in public”.
2. Establishes the city council as the “local regulatory body” for commercial

marijuana.
3. Prohibits the importation of marijuana for sale in the City of Nome.
4. Sets fine levels.

The importation provision would limit commercial marijuana in Nome to “Nome grown”
marijuana and marijuana products. Establishing the city council as a local regulatory
authority is required if Nome wishes to qualify to receive one-half of the state fees associated
with future state pennits for commercial marijuana facilities in Nome.
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The council did not specifically request provisions establishing the boundaries of
lawful “public use” of marijuana in Nome. These were included only because we had
already prepared similar provisions for other communities we represent and due to the failure
of the state legislature to adopt SB 30 which contained a state law definition of “public”
specific to marijuana.

This memorandum discusses the ordinance section by section.

3.40.010 - Definitions
The definition of “in public” is included because there currently is no state statute

defining this phrase specific to use of marijuana. There is a state regulation originally
adopted on an “emergency” basis. We question the enforceabilty of that definition in Nome
in part because we do not believe the original situation leading to the adoption of the
regulation qualified as an “emergency”. In addition, there are common sense reasons to
allow local police officers to issue citations based on our own ordinance rather than as a
violation of state law. These include reducing the criminal consequences of these violations
to a “minor offense” and allowing the city to keep the fine money. The substance of the
definition would ban smoking marijuana in bars and clubs and common areas in apartment
buildings and hotels. If the city council does not wish to consider this issue at this time this
definition should be deleted.

The definitions of marijuana and marijuana products are taken from state law. AS
17.38.900.

3.40.020 Local Regulatory Authority
This designates the city council as the local regulatory authority. As previously

advised, this is required by state law if the city is to receive half the state permit fees. It also
means that if for some reason the State fails to meet the deadlines for regulation of
commercial marijuana facilities persons wishing to enter that business may apply to the city
for a commercial marijuana permit.

3.40.030- Volo,tions and Penalties
This establishes what conduct violates the law. Subsection A makes a business owner

who permits marijuana to be used in public subject to a fine. Subsection B makes the person
using marijuana in public or importing marijuana for sale subject to a fine. Subsection C
allows a private citizen to file a civil lawsuit to stop violations. This was added as a possible
alternative to involving the city in disputes between neighbors over marijuiana use.

3.40.040 - Importation for Sale Ban
This is the “Nome grown” provision. If the City allows commercial marijuana

facilities, marijuana or marijuana products sold in a licensed marijuana store must be grown
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or made in Nome. The exceptions are based on existing state law (personal use) and
proposed state regulations (transit exception).

3.40.050- No Marijuana Use in Public
If enacted this provision would allow the police department to issue citations under

city law rather than state law.

3.40.060 - No Use in Cars, Planes or Boats
This would prohibit passengers from using marijuana. This is not clearly prohibited

by existing state law. It is the equivalent of the “open container” alcohol law.

3.40.070 - Property Owner Consent
This would allow the police to issue citations to persons smoking marijuana on vacant

lots or in situations where their landlord has prohibited marijuana use. Since this conduct
takes place on private property it is not clearly prohibited by existing state law.

Section 3. This establishes the fmes. The $100 fme amount is set by state law. The
$500 fme applies to conduct not expressly prohibited by state law is not subject to the $100
fme amount set by AS 17.38.

We recommend the draft be considered in a work session so that desired changes can
be made before the ordinance is introduced.



BOYD, CHANDLER & FALC0NER, LL.P
ATTORNEYS AT LAW

SUITE 302

911 WEST EIGHTH AVENUE

ANCHORAGE, ALASKA 98501
TELEPHONE: (907) 272-8401
FACSIMILE: (907) 274-3698

bcf@bcfakaw. corn

MEMORANDUM
To: City Council

Tom Moran
City Clerk

From: Charles A.
Boyd, Chandler,
City Attorney

Date: August 172015

Re: Authority for Proposed Marijuana Ordinances

We have been asked to address concerns that certain marijuana-regulating
provisions of Ordinance 2015-08-03 violate the right to privacy enshrined in the Alaska
Constitution and that the City of Nome lacks authority to pass and enforce the ordinance.

The City has authority to pass and enforce the ordinance and no provision
unlawfully infringes on Alaskans’ right to privacy or due process. Our basis for this
conclusion, set out below, begins by discussing Nome’s legislative powers, then the right
to privacy and how courts apply it, and finally turns to the ordinance provisions.

I. LEGIsLATIvE AuTHoRrrv

As a first class city outside of a borough, the City ofNome has all powers not

prohibited by law.’ Unless a constitution, statute, or superior regulation prohibits the City
from enacting and enforcing legislation, it has the power and authority to do so.

Nome resident Tim Smith argues the right to privacy, enshrined in the Alaska
Constitution2and implied (though less robustly) by the US Constitution,3precludes the
City from enacting certain marijuana-regulating provisions of Ordinance 20 15-08-03. If
Mr. Smith is correct, the City is precluded from exercising this authority.

‘AS 29.45.260.
2 Alaska Constitution, Alt I, Sec. §22.

e.g., Mapp v. Ohio, 367 US 643 (1961).
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II. RIGHT TO PRIVACY

The right to privacy has been described many ways, including the “right to be left
alone”.4But this right, in a free society such as ours, has never been recognized as
absolute and without limitation.5The courts’ function is to create a workable equilibrium
between the two polar idea of privacy and public interest. As a result, Alaska courts apply
a balancing test to alleged violations of the right to privacy.6

The nature of the balancing varies with the importance of the privacy interest
infringed.7When encroaching onfundamental aspects of the rights to privacy or liberty,
there must be a compelling governmental interest and the absence of a less restrictive
means to advance that interest. “When, on the other hand, governmental action interferes
with an individual’s freedom in an area that is not characterized as fundamental, a less
stringent test is ordinarily applied.”8To justify interference with non-fundamental aspects
of privacy and liberty, the government must show (1) a legitimate interest and (2) a close
and substantial relationship between that interest and the chosen means of advancing it.9

As a resuk, the first step is to determine the nature of the interest affected as not
every claim of privacy is a fundamental aspect of the right to privacy. Fundamental
aspects include seclusion in the home,’° personal identity and appearance,” family
planning,’2intimate relations,’3and choosing or rejecting medical treatment.’4Non-
fundamental concerns and intrusions include wearing a seatbelt,’5physician-assisted
suicide, massage parlors,’6and smoking tobacco in a private club.’7

4See e.g., Ravin v. State, 537 P.2d 494, 509 (Alaska 1975); FCC v. PacWca
Foundation, 438 US 726, 748 (1978).

‘Messerli v. State, 626 P. 2d 81, 83 (Alaska 1980).

61d

71d.

8Ravin, 537 P.2d at 497 (emphasis added).

9Sampson v. State, 31 P. 3d 88,91 (Alaska 2001).

‘0Ravin, 537 P.2d 494.

“Breese v. Smith, 501 P. 2d 159 (Alaska 1972).
12 Valley Hosp. Ass’n v. Mat-Su Coalition, 948 P. 2d 963 (Alaska 1997).
‘ Lawrence v. Texas, 539 US 558 (2003).
“ Myers v. Alaska Psychiatric Institute, 138 P. 3d 238 (Alaska 2006).
‘ Chase v. State, 243 P. 3d 1014 (Alaska 2010).

‘6Hilbers v. Municipality ofAnchorage, 611 P. 2d 31 (Alaska 1980).
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IlL RA VIN V. STATE OFAL4sxA

The Alaska Supreme Court looked at marijuana and the right to privacy in RavEn
v. State. Irwin Ravin challenged the constitutionality of marijuana prohibition following
his arrest for possessing a small amount of manjuana in his car.’8 He argued the state’s
interest in prohibiting marijuana was insufficient to overcome his right to privacy. The
Court concluded the right to privacy prevents the state from enforcing the marijuana
prohibition against a resident possessing a modest amount (later determined to be four
ounces’9)in hLr home because prohibiting marijuana on a statewide basis is not narrowly
tailored to the state’s legitimate interest in protecting health and safety. Ravin does not
hold that Alaskans have a right to use marijuana. Rather, marijuana use in the home is not
sufficiently harmful to justify the state’s intrusion into the home, where the right to
privacy is at its zenith. Alaskans have the constitutional right to be left alone at home, not
use or possess marijuana.

IV. CHALLENGED ORDINANcE SEcnoNs

Mr. Smith challenges four separate sections of Ordinance 2015-08-03. Each
section is a proposed addition to the Nome Code of Ordinances. Violation of each
section, if passed, will constitute a minor offense, punishable by a modest monetary fine.

A. 3.40.040 Importation of Marijuana for Sale or Commercial Manufacture
Prohibited.

Nome Ordinance 3.40.040 would prohibit importing marijuana into the City for
the purposes of commercial manufacture of marijuana products and for sale within the
City. The ordinance allows marijuana to be imported for lawful personal use as well as
marijuana in the stream of commerce merely passing through Nome. Mr. Smith argues
that this section violates Alaskans’ right to privacy.

In Hhlbers v. Municipality ofAnchorage, the Alaska Supreme Court determined
that “the ‘commercial and public’ aspects of [] massage parlor activities remove the
shield of privacy from these activities.”20That is, while intimate relations are normally
accorded the highest degree of protection, the commercial nature of the massage parlor
removed the privacy interest.

F Frat. Order ofEagles v. Borough ofJuneau, 254 P.3d 348 (Alaska 2011).

‘8Ravin, 537 P.2d 494.

‘9Noy v. State, 83 P.3d 538 (Alaska App. 2003).

20llhlbers, 611 P.2d at 42.
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Presented with Mr. Smith’s challenge, a court would apply the same principle.

Importation for personal use may be protected by the right to privacy (conduct that is not

prohibited by the ordinance); importationfor commercialpurposes is not protected. This

conclusion is buttressed by Ravin, which noted the right to privacy protected marijuana in

a “purely personal, non-commercial context in the home”.2’

The City has a substantial interest in controlling intoxicants imported for

commercial sale, which does not impugn residents’ right to privacy as that right does not

extend to commercial activity. Further, pending administrative regulations specifically

recognize municipalities’ authority to prohibit importation for commercial sale.22

B. 3.40.050 Marijuana use in public prohibited.

Section 3.40.050 would prohibit using marijuana in public, defined as follows:

“In public” means in or upon any city-owned property, as well as any

place that members of the public are able to congregate regardless of

whether the property is privately or publically owned. Examples include,

but are not limited to, restaurants, bars, clubs, hallways, lobbies and
common areas of hotels and multi-unit buildings, shorelines, waterways

and tidelands?

Mr. Smith argues that 3.40.050 violates Alaskan’s right to privacy, presumably based

upon the definition of”in public.”

The right to privacy does not extend to public conduct as a person does not have a

reasonable expectation of privacy in public. Thus, we understand Mr. Smith’s objection

to be the scope of the City’s definition of”in public” rather than to the City’s authority to

regulate marijuana use in public.24 Mr. Smith has not stated what aspect of the “in public”

he finds so overLy broad that it would regulate private spaces.

The proposed definition of”in public” is substantially similar to the definition

provided by the Alaska Administrative Code, which states:

In AS 17.38.040, “in public” means in a place to which the public or a

substantial group of persons has access and includes highways,

transportation facilities, schools, place or amusement or business, parks,

playgrounds, prisons, and hallways, lobbies, and other portions of

21 Ravin, 537 P.2d at 504.

Proposed Regulation Set #1, Round 2, 3 AAC 306.240.

2 Ordinance 2015-08-03, § 3.40.0 10.
24 Which is specifically provided for by statute. See AS 17.38.040.
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apartment houses and hotels not constituting rooms or apartments

designed for actual residential use.25

Alaska appellate courts have repeatedly declined to find the right to privacy

protects public marijuana use.26 The above definitions are based on well-established

definitions used by other areas of Alaska law.27 The definitions also mirror the City’s

prohibition on public consumption of alcohol,28 and similar prohibitions contained in

municipal codes throughout Alaska that have been in place for many years without a

successful legal challenge2

Additionally, the Alaska Supreme Court has found that the right to privacy does

not supersede municipal authority to prohibit smoking in private clubs, which afford a

greater degree of privacy than places in the “in public” definition.30

The proposed definition of”in public” mirrors accepted definitions and the City is

authorized to prohibit public marijuana use. As a result, a court would find the right to

privacy does not preclude the City from prohibiting marijuana use in public as so defined.

C. 3.40.060 Marijuana use in or on motor vehicles prohibited.

Section 3.40.060 would prohibit use of marijuana in or on vehicles, watercraft, or

aircraft. Mr. Smith argues that such a prohibition violates Alaskans’ right to privacy.

Alaska appellate courts have repeatedly stated that the right to privacy does not

extend to the possession of marijuana in an automobile, much less use.31 The proposed

ordinance prohibits marijuana use in vehicles. Such a prohibition unquestionably serves a

legitimate government interest and is closely and the City’s means of advancing that

interest are substantially related to the interest.

In Ravin, the Court determined marijuana’s effects on health are relatively benign,

but specifically noted the risks of operating a vehicle under the influence of marijuana are

25 3 AAC 304.990(b).

26E.g., Belgradv. State, 543 P.2d 206 (Alaska 1975).

27See e.g., Eli v. State, 572. P.2d 786 (Alaska 1997); Tuttle v. State, 175 P.3d 60
(Alaska App. 2008).

3.05.030.

E.g., Anchorage Municipal Code § 8.35.400; Juneau Code of Ordinances §
42.20.090(bX2).

30Frat. Order ofEagles, 254 P.3d 348.
31 Ravin, 537 P. 2d at 510; Noy, 83 P.3d 538.

MEMO: AUTHORITY FOR PROPOSED MARIJUANA ORDINANCEs PAGE 5 OF 7



not. Operating under the influence of marijuana is a criminal offense in Alaska32 and
presents similar risks to operating under the influence of alcohol. Preventing intoxicated
driving is not merely a legitimate public interest, but a compelling one.

The proposed ordinance, of course, prohibits all marijuana use in vehicles, not
just by the operator or operating under the influence. Nevertheless, the regulation is a
lawful expression of municipal authority. Prohibiting marijuana use in vehicles is
substantially related to preventing people from operating vehicles under the influence as
well as deterring unnecessary distractions.

The Supreme Court has held that laws requiring motorcyclists to wear helmets33
and vehicle occupants to wear seatbelts34do not violate the right to privacy or due
process. Such regulations are supported by “compelling state interests in providing for
[the] safety of the traveling public”.35

Prohibiting marijuana use in vehicles is likely to reduce incidences of driving
under the influence of marijuana as well as decrease incidences of passengers distracting
the operator from operating the vehicle. Reducing marijuana use in vehicles is an
effective measure for reducing deaths and serious injuries from vehicle accidents.

Moreover, this ordinance has a very close analog under a decades-old state
statute. AS 28.35.029 prohibits open containers of alcohol in a vehicle. The public
interest in such a prohibition is the same as prohibiting marijuana use: The conduct is not
inherently dangerous, but the conduct is substantially proximate to conduct that is
exceptionally dangerous — intoxicated and distracted operation of a vehicle.

The right to privacy does not protect using marijuana in a vehicle. In any case,
Alaskans’ privacy and liberty rights must give way to the compelling public interest of
reducing intoxicated and distracted driving. Prohibiting use of intoxicants in vehicles is
closely and substantially related to this compelling interest.

D. 3.40.070 Marijuana use without consent of property owner.

This section would prohibit marijuana use on private property without the consent
of a person with authority to give such consent.36 If a person does not have a possessory

32AS 28.35.050.

33Kingery v. Chapple, 504 P.2d 831, 835-37 (Alaska 1972).

Chase v. State, 243 P. 3d 1014, 1017-1018 (Alaska App. 2010).
“ Kingery, 504 P.2d at n. 6.

36To clarify the intent and purpose of the ordinance, subsection A should be
amended to read “without the affirmative consent of a person with authority to grant it”
rather than the current language requiring permission from the property owner. For
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interest in the property (e.g., a lease), the person needs the affirmative consent of the

property owner before using marijuana on the property. If the person has a possessory

interest, the person is able to use marijuana unless the property owner has affinnatively

prohibited marijuana use.

The first part of the ordinance presumes that most people do not want others

coming onto their property to use marijuana. But it does not prohibit a person from

allowing such conduct (which would violate the right to privacy). The privacy interest

primarily belongs to the property owner and that person is able to allow others to use

marijuana on the property as he chooses.

The second part presumes a lessee or tenant has the right to use the leased

property to the full extent permitted by the owner. A property owner unquestionably has

the right to prohibit marijuana use a lease condition.37This subsection makes violation of

such a lease condition into a minor offense. Public enforcement of a private interest has

substantial precedent, but it is important to look to the primary intent of this ordinance —

ensuring that residents and tenants of multi-unit buildings that the owner has determined

shall be marijuana-free are able to enjoy use of the property free of marijuana.

If anything, this section furthers the right to privacy as it furthers the control a

property owner may assert over his or her property. The section is effectively a trespass

ordinance and Mr. Smith has not identified any constitutional right to trespass. This

provision does not impugn on the right to privacy as there is no right to use marijuana (or

anything else) on the property of another without that person’s permission or against the

express demands of the property owner.

V. CoNcLusioN

Each section of Ordinance 2015-08-03 is a lawful expression of the City’s

legislative authority. Maryuana is not protected by the coizstitutional right to privacy.

The proposed regulations may affect certain non-fundamental rights, but those rights

must give way to legitimate public interests. A right to be left alone and use marijuana in

a car, for example, must give way to the public interest in deterring intoxicated and

distracted driving. The proposed ordinances do not invade any fundamental right and

each ordinance furthers a legitimate public interest and the method chosen is closely and

substantially related to the interest furthered.

example, the lessee of property should be able to give consent so long as marijuana
consumption is not prohibited by the landlord.

AS 17.38.010.
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YesL
No

Abstain__

CITY OF NOME, ALASKA

ORDINANCE NO. 0-15-02-08

AN ORDINANCE AMENDING CHAPTER 10.50 OF THE NOME CODE OF ORDINANCES

WHEREAS, the City of Nome has the power to regulate the conduct of persons within
City limits pursuant to a number of provisions of the Nome Code of Ordinances; and,

WHEREAS, the passage of Ballot Measure #2 in the 2014 State of Alaska Election has
provided for the legalization of various marijuana-related activities on a specific timeline; and,

WHEREAS, the City wishes to be proactive in regulating the marijuana-related
behaviors that can be regulated by individual municipalities; and,

WHEREAS, in order for the City to regulate such behaviors, an applicable ordinance
must be in place; and,

WHEREAS, on January 26, 2015, the City Council requested that such an ordinance be
drafted by the City Attorney and the Police Chief.; and,

WHEREAS, in order for Chapter 3.07 of the Nome Code of Ordinances to be effective,
Chapter 10.50 must be amended to include marijuana smoking.

NOW, THEREFORE, BE IT ORDAINED BY THE NOME COMMON COUNCIL
THAT CHAPTER 10.50 OF THE NOME CODE OF ORDINANCES BE AMENDED AS
FOLLOWS:

Section i. Classification. This is a Code ordinance.

Section 2.

Chapter 10.50

SMOKING IN PLACES OF EMPLOYMENT AND PUBLIC PLACES

Sections:
10.50.010 Definitions.
10.50.020 Smoking prohibited.
10.50.030 Reasonable distance.
10.50.040 Where smoking not prohibited.
10.50.050 Sign posting and other requirements.
10.50.070 Violations and penalties.
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10.50.080 Enforcement.

10.50.010 Definitions.
“Business” means any legal entity, whether for profit or not-for-profit, that provides goods or
services, including, but not limited to, a sole proprietorship, partnership, limited liability
company, corporation, trust, membership organization or similar entity.

“Employee” means any person who is employed by any employer for compensation or works
for an employer as a volunteer.

“Employer” means any person or business, including a municipal corporation or nonprofit
entity, who employs the services of one or more individual persons.

“Enclosed area” means all space between a floor, a ceiling and surrounding walls, windows and
doors, whether open or closed, temporary or permanent. An area is not enclosed if at least fifty
percent of the combined surface of the area’s vertical planes is permanently and directly open
to the outdoors.

“Health care facility” means a business, office or institution that provides care or treatment of
diseases or disability, whether physical, mental or emotional.

“Marijuana” means all the parts of the plant of the genus cannabis whether growing or not, the
seeds thereof the resin extracted from any part of the plant, and every compound,
manufacture, derivative, mixture, or preparation of the plant, its seeds, or its resin, including
marijuana concentrate; “marijuana” does not include fiber produced from the stalks, oil, cake
made from the seed of the plant, sterilized seeds of the plant which is incapable of
germination, or the weight of any other ingredient combined with marijuana to prepare topical
or oral administrations, food, drink, or other products.

“Place of employment” means an area under the control of a public or private employer
including, but not limited to, work areas, private offices, employee lounges, restrooms,
conference rooms, classrooms, cafeterias, hallways, and vehicles. A private residence is not a
place of employment except during the time when used as a child care, adult care or health
care facility on a fee-for-service basis.

“Public place” means any place to which the public or a substantial group of persons has
access, including but not limited to streets, highways, alleys, sidewalks, transportation
facilities, schools, places of amusement or business, food and beverage service facilities, offices,
retail stores, parks, playgrounds, hallways, lobbies, vehicles available for commercial hire, and
other portions of apartment houses and hotels not constituting rooms or apartments designed
for actual residence and waterways.

“Smoking” means inhaling, exhaling, burning or carrying any lighted or heated tobacco,
nicotine, marijuana,, plant material intended for inhalation or any oils intended for
vaporization and inhalation; or material designed to mimic tobacco or marijuana products.
Smoking includes the use of all electronic devices designed for the purpose of consuming the
above substances by producing heat, smoke or vapor. (Ord. 11-04-02 § 2 (part), 2011)

10.50.020 Smoking prohibited.
(a) Smoking is prohibited at the following places:

(i) All enclosed public places within the city of Nome.
Page 2 of 5



(2) All enclosed areas that are places of employment, including office buildings,
hotels, restaurants, bars, medical facilities, stores, and all other types of
businesses.
() All enclosed areas on properties, including buildings or vehicles, owned or
controlled by the city of Nome, and including every room, chamber, place of
meeting or public assembly under the control of the city of Nome.
() All areas within twenty feet of each entrance to enclosed areas on properties
owned or controlled by the city of Nome, including every room, chamber, place
of meeting or public assembly under the control of the city of Nome.
() All areas within fifty feet of each entrance to a health care facility.
(6) All outdoor playing fields, playgrounds, and parks controlled by the city of
Nome except in designated smoking areas, which may be established only in
perimeter areas at least twenty feet from bleachers, grandstands, seating areas
within the venue/park/playground, and concession stands.
() All public and school bus stops, including buildings and other structures
intended for shelter while waiting for transportation.
(8) All areas within twenty feet of each entrance to enclosed areas at an
establishment licensed under state law to sell alcoholic beverages for
consumption on the premises. When an establishment licensed under state law
to sell alcoholic beverages for consumption on the premises includes an entrance
to an outdoor area such as a patio or deck, the minimum reasonable distance
under NCO Section 10.50.030 shall be ten feet.
() Reasonable distance areas as defined by NCO Section 1o.co.oo.

(b) Smoking is prohibited on any property not listed in subsection (a) of this section, whether
or not enclosed, if the owner, operator, manager, or other person having control of the
property chooses to prohibit smoking.

10.50.030 Reasonable distance.
To ensure that smoke does not enter any enclosed area where smoking is prohibited by this
chapter through entrances, windows, ventilation systems or any other means, smoking shall
occur only at a reasonable distance outside any enclosed public place or place of employment
where smoking is prohibited. Unless otherwise stated under this chapter, the minimum
reasonable distance is twenty feet. (Ord. u-04-02 § 2 (part), 2011)

10.50.040 Where smoking not prohibited.
(a) Smoking is not prohibited in the following places:

(i) Outdoor areas of places of employment except the outdoor areas identified
under NCO Section 10.50.020.

(2) Private residences, except during the time when used as a child care, adult
care, or health care facility on a fee-for-service basis. Individuals providing child
care in a private residence on a fee-for-service basis shall disclose to parents or
guardians of children cared for on the premises if the proprietor permits smoking
outside of the hours when child care is provided. Disclosure shall include posting
on the premises a conspicuous written notice and orally informing parents or
guardians.

(b) Nothing in this chapter shall be construed or interpreted to provide any person a right to
smoke on premises or property owned, leased or under the legal control of another. (Ord. II

04-02 § 2 (part), 2011)
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10.50.050 Sign posting and other requirements.
(a) The owner, operator, manager or other person in control of a public place or place of
employment where smoking is prohibited by this chapter shall clearly and conspicuously place
at every entrance “No Smoking” signs or the international “No Smoking” symbol (consisting of
a pictorial representation of a burning cigarette enclosed in a red circle with a red bar across
it).
(b) The owner, operator, manager or other person in control of every health care facility to
which this chapter applies shall post at every entrance a conspicuous sign clearly stating that
smoking is prohibited within fifty feet of the entrance to the building and within the building.
(c) Employers shall provide a smoke-free workplace, and neither an employer nor a person
having legal control of the premises may permit an employee, customer or other person to
smoke inside enclosed areas subject to the requirements of this chapter.
(d) The owner, operator, manager or other person in control of any area where smoking is
prohibited by this chapter shall remove all ashtrays from the area, except those ashtrays for
sale and not intended for use on the premises.
(e) If an owner, operator, manager or other person in control of any area where smoking is
prohibited observes a person smoking in violation of this chapter, he or she shall direct the
person to stop smoking. If the person does not stop smoking, the owner, operator, manager or
other person in control of the area shall ask the person to leave the premises. If the person in
violation refuses to leave, the owner, operator, manager or other person in control shall report
the violation as provided by NCO Section io.co.o8o(a). (Ord. 11-04-02 § 2 (part), 2011)

10.50.070 Violations and penalties.
(a) It is unlawful for any owner, operator, manager or other person in control of any area
where smoking is prohibited by this chapter to fail to comply with any provision of this
chapter.
(b) It is unlawful for any person to smoke in any area where smoking is prohibited by this
chapter.
(c) Any person who violates any provision of this chapter shall be guilty of an infraction,
punishable by a fine as set forth in NCO Section 1.20.040, plus any surcharge required to be
imposed by AS 12.5.o3Q.

(d) Each and every day that such violation continues shall be deemed a separate and distinct
violation.
(e) The city or any person aggrieved by a violation or threatened violation of this chapter may
bring a civil action against a person who violates this chapter and may recover a civil penalty
not to exceed five hundred dollars per violation. (Ord. 0-14-01-02 § 24, 2014: Ord. 11-04-02 § 2

(part), 2011)

io.o.o8o Enforcement.
(a) Enforcement of this chapter shall be by the city manager or his or her designee(s) or by city
police officers. Any person who desires to register a complaint hereunder may initiate
enforcement consideration with the city manager or his or her designee(s) or with the Nome
police department.
(b) Prior to citing an owner, operator, manager or other person in control of any area where
smoking is prohibited by this chapter for an initial violation, the city shall provide the owner,
operator, manager or other person in control with a written warning. Thereafter, the owner,
operator, manager or other person in control shall be subject to the penalties set forth in NCO
Section 1.20.040. The written warning required by this subsection does not apply in the case of
an individual person who unlawfully smokes in violation of NCO Section 10.50.070(b).

(c) Notwithstanding the availability of any other remedy provided by the provisions of this
chapter, the city manager or any person aggrieved by the failure of the owner, operator,
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manager or other person in control of any area where smoking is prohibited to comply with
the provisions of this chapter may apply for injunctive relief to enforce these provisions in any
court of competent jurisdiction. (Ord. 0-14-01-02 § 25, 2014: Ord. 11-04-02 § 2 (part), 2011)

Section 3. Effective date. This ordinance is effective upon passage.

APPROVED and SIGNED the 2nd day of March, 2015.

DENISE MICHELS
Mayor

ATTEST:

TOM MORAN
City Clerk
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